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IN THE UNITED STATES COURT OF APPEALS 
FORD SRCOND 6 eGur~s 
NO. 75-7100 
WARDELL UNTER 
Plaintiff Appellant 
VSe 


RAYMOND R. NIEMER, JUDGE, FPAIIILY COURT, AND 
STATE OF NEW YORK 


Defendant s-Appellces 
SEE LTE ee 


ON APPEAL FROM TH: JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE WESTERN DIS?RICT OF NEW YORK 


SCAT Zion OF THE ISSUES PRESENTED 


le That Judge John T. Curtin, errored in dismissing 


Plaintiff's lowsuit, by ruling she "Zleventh Amendment 
Prohibits a suit against a state by one of its citizens 
without its consent", and dismiss the lawsuit against 
Defendans Stats of New Yark for lack of jurisdictién. 

2. That Jude? John T. Curtin, errored in dismissing 
this lawsuit against Judge Niemer, stating Judge Niemer has 
nos moved te dismiss this suit 1s so obviously without merit 
that it is dismissed against him also. 

STATEMENT OF THE CASE 

That Plaintiff commenced this lawsuit, because Judge 
Niemer and $tate of New York, deprived me a right te a trial 
in my district, and Judve Niemer convicted me, and place me 
in confinment, and I am still on probatation to this date, 
and eannot obtain a trial in the district, even though I was 
supporting my family, 


2 
That plaintift was denied the rifar to a Jury trial,rights 


'" provided by the 5th and llth Amendment t> United States 
Constitution, 


ee That United States Supreme Court held in 
SARAH SCHEUER vs. RHODES h2L. w. 


" HOWEVER, SINCE EX PARTE YOUNG 209 U. S&S. 123 (1907) 
it has been settled that the Eleventh Amendment 
provides no shield for a state offictal confronted 
by a claim that he had deprived another of a federal 
right under the color of state law, Ex Parte Young 
teaches that when a state officer acts under a state 
law in a manner violative of the Federal Constitution, 
he comes into conflict with the superior authority 
of that Constitution and he is in that case stripped 
of his official or representative character and is 
subject in his person to the consequences of his 
individual conduct," 


The Court held in, In re Cotton Domestieo Relations Court 
eat ONS Our 


of New York 30 N.Y. 2d 421 (1941) 


"A person charged with an offense must be tried 


within the limits of the locale where the offense 
Was committed, in the county, borough, city or 
state, so that he may be tried by his peers within 
the boundaries where the offense was committed." 


The Court held in United States vs. Florence L56 F. 20 
46 (1972), at pase 49 means Political District 
Williams vs, Florida 399 U. S. 78 L970), 
Duncan vs. Louisiana 391 U. 3. 145 (1968. 
The Court held that Judzes can be sued for their illegal 
acts. LEzell Littleton, vs Berbling 68 F. 2a 389 (1972). 
3. Defendant Judge Niemer, failed to answer or to 
move against the complaint, and was in default. Judge 
Curtin, should have entered a Sefault Judgment. 
CONCLUSION 
For the reasons stated, the judgment of the District 


ee 


3 
Court should be reversed and Detackr Joiq ont be entered 


against defendant Judge Niemer, and for further relieve 


as the Court may determine, 


Respectfully submitted, 


WARDEL fUNT & 
LO1l Northampton 
Buffalo, New York 14208 


L 


APPEi-t 2 
UNITED STAT ms DISTRICT coc? 

WESTERN DISPRIGE oF Wew YORK 

~ a ee 
WARDELL HUMPE 

4Ol Northampton street 

Buffalo, Mew York 14208 


Plointifrr 
VSe 


Civ-7,-.07 


RAYOND BR. HIRE 
vides, Familiy Court 
County H ali 
Buffalo, New York 

(And) 
STATE OF NEW YORK 
State Office Building 
Court & Franklin Streat 
Buffais, New York 3202 


Defendants 
eae ee 
APPHEARANCUS. Plaintiff Pro Se, 


IOUS J. LEFKOWITZ, ESQ., Attorney General 
If the State of New York (Achael F, 
Collipen, ESQ., of Counsel), Albany, New 
York, for Defendants, 


Some ten years before this complaint was filed, 


plaintiff was allepecly sentenced to a six-month jail 


term for non-support by Judge Raymond R. Niemer, and 


apparently has been under a eourt order to support his 
wife and family ever since. The perceived injustice 


of all 


he 
this prowpted plaintiff to uring thes ¢satused and 
murity pro se complaint scctasc Juccs aiemes and the 
etate of New Vurk. Ts apnears from the complaint that 


the fcllowire chuorzas are Made: 


Thats the requirement of the New 
rl’ State Constitution, Article VI, 

that ell New York judges have a 
321 education 1s a poll tax in vio- 
TLON oF the fourteenth amendment and 


ai30 violative of the 1965 Voting 
Riants Act, h2 U.S.c.# 1973 et seq. 


(?) Tuat the State of New York con- 
sdired to deny plaintiff his fifth 
euencriens due process rights by having 
ate-la-ge elections for family court, 
thus ¢iluting black voting strength. 


(3) Saat Lowyers seeking jucicial 
posis:.ons ore given unfair advantage 
by Nev York law because alleredly they 
can fiie nominating petitions with all 
parties, wi.ile a layman mus’: file with 
tne varty with which he is recistered. 


shat Judge Niemer violated plaine 
Sa civil richts »y confinine him 
™..90n Lor six moasvhs and pLecing 
O% peohati 7a, 
Plazatif® seeks the convening of a three-~ 
judges court, ‘“sclarcincy ond injunctive reltef, and 
money camag.c. 42 cxaims jurisdiction in this court 


under She Civil Rishts Act of 196, (42 U.S.C. #1971): 
the voting Rights Act of 1965 (42 U.S.C. #1973 et seq): 


CERTIFICATE OF SERVICE 


I CERTIFY THAT TWO COPIES OF THIS BRIEF WITH APPENDIX 
WAS SERVED UPON , JAMES L. MCGAVERN,. COUNTY, ATTORNFY, 
ERIE COUNTY, 25DELAWARE AVE., BUFFALO, WN. Y, AND 
DOUGLAS S. CREAM, ASSIST \NI ATTORNEY CERNERAL, STATE 


OF NEW YORK, 65 COURT STREET, BUFFALO, NEW YORK , 


BY LEAVING TWO COPIES AT EACH OF THEIR OFFICE, 


Pasds an 4 fe 


ON Game 1976. 


Yul /b 


6 
h2 U.S.C. #1952, 1982, 1987, 1965 ag uS'.C. #13433 


26 3.8.0. #2712 Unihec Scutes Con! 2: wt Loteaetiole IIT, 
fi. aid the Jowwta, fifth, sixth, foirteerth, fifteentii, 
twontyeserird cic swenty-fourth amendments to the United 
Gisvicctblvuae Befors the court at this time is 
State ct “ew Yorl:'s motisn to dismiss the complaint 
Lack of ‘urisciciiom and fur failure to state a 
claim upon wots relief can be granted. 
The eleventh amendment prohibits a suit against 
a state by .16 of 158 citizens wi thout its consént. 
Saplovees of the Lepartment of P,,blic Health and Welfare 
“spartment of Public Health and Welfare of 
S. 279 (1973). Therefore, the suits is 
dismissed agsinst tne State for lack of jurisdiction. 
Although Judge Niemer has n:t moved to dismiss, 
this suit is so otvizusly without merit that it is dis- 


missed against his «lso. 


S90 orde.-ed. 


United be District Judge 
February 3. 1976 


